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Center for Art Law is a Brooklyn-based nonprofit with a global perspective.
We create and disseminate educational resources and programming to
advance a vibrant arts and law community.

Launched in 2009 as an online resource, the Center evolved into a premier
educational organization that provides learning and networking opportunities
to constituents worldwide. Today, the Center is the only independent art law
entity in the United States dedicated to researching, gathering, and sharing
law and visual arts information for the benefit of artists, students, lawyers,
academics, and many more.
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HISTORY OF COPYRIGHT IN 
THE UNITED STATES

In  the Uni ted States ,  the protect ions offered by copyr ight  law f i rst
emerged in  1790,  This  f i rst  copyr ight  law was or ig inal ly  Modeled off
Br i ta in ’s  Statute of  Anne,  Al though the copyr ight  laws in  the uni ted
states have undergone many changes,  the or ig inal  law was qui te  l imited
in scope,  and protected only  books,  maps,  and charts  for  only  fourteen
years  with  a  renewal  per iod of  another  fourteen years .

Major  rev is ions to  the act  were implemented in  the fol lowing years :  1831 ,
1870,  1909,  and 1976.  The 1976 copyr ight  act ,  minus certa in  added
provis ions ,  the 1976 act  conta ins  the FRAMEWORK for  the copyr ight  laws
we al l  know and love today.  you can f ind the ENTIRETY of  the copyr ight
act  by looking for  t i t le  17 :  of  the uni ted states code.  

The reasoning behind the creat ion of  copyr ight  laws in  the uni ted states
l ies  in  the text  of  the const i tut ion i tsel f ,  in  ar t ic le  1 ,  Sect ion 8 : :  “Congress
shal l  have the Power .  .  .  To promote the Progress of  Sc ience and useful
Arts ,  by secur ing for  l imited T imes to Authors  and Inventors  the
exclus ive Right  to  thei r  respect ive Wri t ings and Discover ies . ”

Addit ional  Resources :

US Const .  Art  1 .  Sect .  8
17 U.S .C .§  101  -  1511
https ://www.copyr ight .gov/t imel ine/
https ://www.ar l .org/copyr ight-
t imel ine/#:~ : text=The%20First%20Congress%20implemented%20the,St
atute%20of%20Anne%20(1710) .
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WHAT IS COPYRIGHT?

A copyr ight  is  a  creator ’s  exclus ive r ight  to  thei r  part icular  ar t is t ic  or
l i terary  express ion of  an idea or  concept .  

Copyr ights  only  last  for  a  speci f ic  per iod of  t ime,  and the amount  of
t ime that  they last  are broken up into two di f ferent  categor ies
depending on when a work was created.  Works created on or  af ter
January 1 ,  1978 receive copyr ight  protect ion for  a  term last ing the
length of  the author 's  l i fe ,  p lus 70 years  af ter  the author 's  death .  The
second category includes works that  ex isted but  were not  publ ished
or  copyr ighted on January 1 ,  1978.  These works are able to  receive
copyr ight  protect ion for  the l i fe  of  the autor  plus e i ther  70,  95 or  120
years  DEPENDING on the nature of  the authorship .  In  th is  second
category ,  a l l  works are guaranteed at  least  25 years  of  statutory
protect ion .

Why do these t ime per iods of  protect ion ex ist?  Wel l ,  th is  goes back to
the pol icy considerat ions in  place when copyr ight  laws were f i rst
created.  Copyr ight  laws ex ist  to  foster  the creat ion and dist r ibut ion of
intel lectual  works for  the publ ic  welfare and by th is  standard
copyr ight  laws g ive authors  a  reward for  thei r  contr ibut ion to society .
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SUBJECT MATTER OF 
COPYRIGHT PROTECTION 

Copyr ight ,  a  form of  intel lectual  property  law,  protects  or ig inal  works of
authorship including l i terary ,  dramat ic ,  musical ,  and art is t ic  works ,  such
as poetry ,  novels ,  movies ,  songs,  computer  software,  and archi tecture .
Copyr ight  does not  protect  facts ,  ideas ,  systems,  or  methods of
operat ion,  a l though i t  may protect  the way these th ings are expressed.
This  protect ion is  ava i lable to  both publ ished and unpubl ished works in
the U.S . ,  regardless of  the nat ional i ty  or  domic i le  of  the author .  See 17
U.S .  Code §  102 .

These categor ies  should be v iewed broadly .  For  example,  the code used
to create computer  programs may be registered as a  " l i terary  work . "
Maps and archi tectural  plans may be registered as "p ictor ia l ,  graphic  and
sculptural  works . "  A dance could be registered as both a  choreographic
work ( i f  wr i t ten down or  otherwise recorded)  and as an audiov isual  work
( i f  f i lmed) .

To be protected by copyr ight ,  the work must  be more than an idea .  I t
must  be f ixed in  a  " tangible form of  express ion . "  This  means the work
must  be wr i t ten or  otherwise recorded.  This  is  because a  copyr ight  does
not  protect  an idea or  plan :  i t  protects  the express ion of  that  idea or
plan .

In  addi t ion,  copyr ightable work must  be or ig inal .  I t  must  not  be copied
from someone else and must  conta in  a  min imal  level  of  creat iv i ty  on the
part  of  the author .  As ment ioned,  facts ,  wel l-known phrases and l is ts  of
names or  ingredients ,  in  and of  themselves,  are not  copyr ightable .
However ,  i f  these i tems are organized or  expressed in  an or ig inal
manner ,  then a  copyr ight  would protect  that  organizat ion or  express ion,
a l though not  the actual  facts  or  l is ts  conta ined. 7 
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SUBJECT MATTER OF 
COPYRIGHT PROTECTION (CONTINUED)

 In  other  words,  copyr ight  protect ion extends only  to  an author 's
or ig inal ,  creat ive contr ibut ion to a  work .

Examples of  copyr ightable works include:

L i terary  works
Musical  works ,  including any accompanying words
Dramat ic  works ,  including any accompanying music
Pantomimes and choreographic  works
Pictor ia l ,  graphic ,  and sculptural  works
Mot ion p ictures and other  audiov isual  works
Sound recordings,  which are works that  result  f rom the f ixat ion of  a
ser ies  of  musical ,  spoken,  or  other  sounds
Archi tectural  works

Copyr ight  does not  protect :

Ideas ,  procedures ,  methods,  systems,  processes,  concepts ,
pr inc iples ,  or  d iscover ies
Works that  are not  f ixed in  a  tangible form (such as a
choreographic  work that  has not  been notated or  recorded or  an
improvisat ional  speech that  has not  been wr i t ten down)
Ti t les ,  names,  short  phrases,  and s logans
Famil iar  symbols  or  des igns
Mere var iat ions of  typographic  ornamentat ion,  let ter ing,  or  color ing
Mere l is t ings of  ingredients  or  contents
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SUBJECT MATTER OF 
COPYRIGHT PROTECTION (CONTINUED)

There are other  forms of  intel lectual  property  avai lable that  may
protect  what  is  not  covered under  copyr ight  law.  For  example,
copyr ight  does not  protect  names,  t i t les ,  s logans,  or  short  phrases ;
and in  some cases,  these th ings may be protected as t rademarks .  

Addit ional  Resources :

Jeanne C.  Fromer & Chr istopher  Jon Spr igman,  Copyr ight  Law:
Cases and Mater ia ls  v3 .0  (2021)
Uni ted States Copyr ight  Off ice ,  “What  does Copyr ight  Protect?”
Uni ted States Copyr ight  Off ice ,  C i rcular  1 ,  Copyr ight  Bas ics ,  "What
Works Are Protected. "
Uni ted States Copyr ight  Off ice Ci rcular  33 ,  “Works Not  Protected
by Copyr ight . ”  
Copyr ight  Clearance Center ,  “What  Is  (and Isn ’ t )  Protected by
Copyr ight?”  

Relevant  Cases :

Burrow-Gi les  L i thographic  Co.  v .  Napoleon Sarony 111  U.S .  53  (1884)
George Ble iste in  v .  Donaldson L i thographing Co.  188 U.S .  239 (1903)
Feist  Publ icat ions ,  Inc .  v .  Rural  Telephone Serv ice Co. ,  499 U.S .  340
(1991)
Al f red Bel l  & Co.  v .  Catalda F ine Arts  191  F .2d 99 (2d Ci r .  1951)
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WHEN IS A COPYRIGHT CREATED?

According to 17  U.S .C .  102 Copyr ight  protect ion ex ists  in  "or ig inal  works of
authorship f ixed in  any tangible medium of  express ion,  now known or  later
developed,  f rom which they can be perceived,  reproduced,  or  otherwise
communicated,  e i ther  d i rect ly  or  wi th  the a id of  a  machine or  device . "  This
is  a  lot  of  words,  and i t  can be a  lot  to  parse through.  So let 's  break i t
down--A work receives a  copyr ight ,  and copyr ight  protect ion i f  i t  i s :  ( 1 )
Or ig inal ,  (2 )  Has an Author ,  (3 )  f ixed in  a  tangible medium.  We' l l  d iscuss
each of  these factors  in  more deta i l  later  on with in  th is  packet .  

You' l l  not ice that  none of  those three factors  for  copyr ight  protect ion
include registrat ion--that 's  because you don' t  need to register  your  works
with the uni ted states copyr ight  of f ice in  order  to  RECEIVE copyr ight
protect ion .  Once the work is  created,  so long as i t  fa l ls  under  a l l  three
categor ies ,  i t  i s  protected!  This  is  not  to  say that  registrat ion is  useless--
registrat ion is  a  necessary step for  enhanced protect ion of  your  works .  For
example,  registrat ion is  required i f  you wish to  pursue l i t igat ion for  the
infr ingement of  your  exclus ive copyr ight  holder  r ights .

You may have heard about  a  "poor  man's  Copyr ight , "  in  reference to the
act  of  mai l ing yoursel f  a  copy of  the work that  you have created.  whi le
there is  no provis ion with in  the copyr ight  act  d iscuss ing th is ,  and al though
this  is  not  a  subst i tute for  registrat ion,  whi le  th is  may help you establ ish a
date of  creat ion,  i t  doesn' t  do much else .  

Addit ional  Resources :

https ://copyr ightal l iance.org/faqs/obta in-copyr ight/
https ://www.copyr ight .gov/t i t le17/92chap1 .html
https ://www.copyr ight .gov/circs/ci rc01 .pdf
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AUTHORSHIP AND OWNERSHIP 

The Copyr ight  Act  does not  def ine e i ther  “author”  or  “authorship” ;  those
terms can be understood only  by impl icat ion f rom var ious provis ions in  the
statute ,  and by the interpretat ion of  the meaning of  those terms provided
in the opin ions of  federal  courts .  See 17  U.S .  Code §  201 .

General ly ,  under  copyr ight  law,  the creator  of  a  work (such as the author  of
a  book,  the photographer  who took a  p icture ,  the art is t  who painted a
paint ing,  a  music ian who recorded a song,  and so on)  is  referred to as  the
author  or  or ig inator .  The person or  ent i ty  who has the legal  r ights  to
publ ish ,  modify ,  and republ ish the work is  referred to as  the owner .

Copyr ights  are general ly  owned by the people who create the works of
express ion,  wi th  some important  except ions :

I f  a  work is  created by an employee in  the course of  h is  or  her
employment ,  the employer  owns the copyr ight .
I f  the work is  created by an independent  contractor  and the
independent  contractor  s igns a  wr i t ten agreement stat ing that  the work
shal l  be “made for  h i re , ”  the commiss ioning person or  organizat ion owns
the copyr ight  only  i f  the work is  ( 1 )  a  part  of  a  larger  l i terary  work ,  such
as an art ic le  in  a  magazine or  a  poem or  story in  an anthology;  (2 )  part  of
a  mot ion p icture or  other  audiov isual  work ,  such as a  screenplay ;  (3 )  a
t ranslat ion ;  (4 )  a  supplementary work such as an af terword,  an
introduct ion,  chart ,  edi tor ia l  note ,  b ibl iography,  appendix  or  index;  (5 )  a
compi lat ion ;  (6 )  an instruct ional  text ;  (7 )  a  test  or  answer mater ia l  for  a
test ;  or  (8 )  an at las .  Works that  don’ t  fa l l  wi th in  one of  these e ight
categor ies  const i tute works made for  h i re  only  i f  created by an
employee with in  the scope of  h is  or  her  employment .
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AUTHORSHIP AND OWNERSHIP (CONTINUED)  
I f  the creator  has sold the ent i re  copyr ight ,  the purchas ing business
or  person becomes the copyr ight  owner .

Ass igned Rights :

An author  wr i tes  a  manuscr ipt  and sel ls  ( i .e . ,  “ass igns” )  the ownership
r ights  to  a  publ ish ing company.  The author  has g iven up any r ights  to
that  manuscr ipt .

Work for  Hi re :

A wr i ter  (or  photographer ,  pa inter ,  or  other  creator )  is  h i red by a
business ,  indiv idual ,  or  any other  paying cl ient  to  create a  wr i t ten work
for  that  c l ient  as  part  of  a  speci f ic  agreement .  This  is  referred to as  a
“work for  h i re”  arrangement ,  and the cl ient  who pays for  the work gets
the authorship and ownership r ights  to  i t .

Employer-Employee Relat ionship :

A v ideo game developer  creates a  new v ideo game on the company’s
money as part  of  thei r  employment .  The employer  is  the author  and
owner of  the work .
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AUTHORSHIP AND OWNERSHIP (CONTINUED)  

Addit ional  Resources :

Upcounsel ,  “Authorship and Ownership Issues :  Everyth ing You Need to
Know”
VerSteeg,  Russ ,  "Def in ing "Author"  for  Purposes of  Copyr ight . "  Amer ican
Univers i ty  Law Review 45,  no .5  (June 1996) :  1323-1366 
Authors  Al l iance,  “Authorship and Ownership in  U.S .  Copyr ight  Law”
(May 2014)

Relevant  Cases :

Alexander  L indsay v .  The Wrecked and Abandoned Vessel  R .M.S .  T i tan ic
52 U.S .P .Q .2d 1609 (S .D .N.Y .  1999)
Cindy Lee Garc ia  v .  Google,  Inc .  786 F .3d 733 (9th Ci r .  2014)  (en banc)  
Naruto v .  S later ,  888 F .3d 418 (9th Ci r .  2018)  
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https://www.upcounsel.com/authorship-and-ownership-issues
https://www.upcounsel.com/authorship-and-ownership-issues
https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1447&context=aulr
https://www.authorsalliance.org/2014/05/20/authorship-and-ownership-faq/


TANGIBLE MEDIUM OF EXPRESSION

A work is  “ f ixed”  in  a  tangible medium of  express ion when i ts  embodiment
in  a  copy or  phonorecord,  by or  under  the author i ty  of  the author ,  is
suff ic ient ly  permanent  or  stable to  permit  i t  to  be perceived,  reproduced,
or  otherwise communicated for  a  per iod of  more than t rans i tory  durat ion .  A
work consist ing of  sounds,  images,  or  both,  that  are being t ransmitted,  is
“ f ixed”  for  purposes of  th is  t i t le  i f  a  f ixat ion of  the work is  being made
simultaneously  with  i ts  t ransmiss ion .  See 17  U.S .  Code §  102 .

This  def in i t ion br ings up several  key components  that  are required before
a work can be considered to be “ f ixed in  a  tangible medium of  express ion . ”

Author i ty  of  the Author :

The recording has to  be done e i ther  by or  under  the author i ty  of  the
author .  This  means that ,  i f  you record a  concert  wi thout  permiss ion,  i t
doesn’ t  count  as  f ixat ion the purpose of  the law with regard to the
performance.  Though you would st i l l  have copyr ight  in  your  v ideo,  i t  would
not  mean the performers had f ixed i t  for  the purpose of  copyr ight .

Permanence:

The work has to  be saved in  some permanent  way so that  i t  can be
communicated to someone else at  another  t ime.  I f  the copy of  a  work only
exists  for  as  long as i t  takes to  t ransmit  or  communicate i t ,  then i t  is  not
f ixed.

14 

 COPYRIGHT,  FAIR USE AND INFRINGEMENT

https://www.govinfo.gov/app/details/USCODE-2011-title17/USCODE-2011-title17-chap1-sec102


TANGIBLE MEDIUM OF EXPRESSION

Permanence:  (cont inued)

A work may be considered Be F ixed Whi le  Being Transmitted,  I f  a  work is
f ixed as i t  is  being t ransmitted,  such as recording a  l ive TV segment as  i t
goes over  the a i r ,  i t  counts  as  being f ixed for  the purpose of  th is  law.

Br inging th is  back to the or ig inal  quest ion,  the issue of  “ tangible”  has more
to do with the second element :  Permanence.  Regardless of  whether  or  not
you can touch the copyr ighted work ,  i f  i t  i s  s tored in  some permanent  (or
even semi-permanent )  medium that  enables copying,  access ing or
t ransmiss ion of  the work by others ,  i t  i s  considered to be f ixed into a
tangible medium.

Relevant  Cases :

James E .  Zalewski  v .  C icero Bui lder  Dev. ,  Inc .  754 F .3d 95 (2d Ci r .  2014)
Wil l iams Electronics ,  Inc .  v .  Art ic  Internat ional ,  Inc .
685 F .2d 870 (3d Ci r .  1982)
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ORIGINALITY

In  order  to  receive copyr ight  protect ion,  according to the copyr ight  act ,  a
creat ion must  be an "or ig inal  work[ ]  of  authorship . "  however ,  the phrase
"or ig inal  works of  authorship , "  f rom the copyr ight  act  is  lef t  wi thout  a
concrete def in i t ion .  Further ,  According to relevant  case law,  a  work must
be or ig inal  to  the author  in  order  to  receive copyr ight  protect ion .  See Feist
Publ icat ions ,  Inc .  v .  Rural  Telephone Serv ice Co. ,  Inc . ,  499 U.S .  340,  347
(1991) .  Th is  requirement  is  in  two parts ,  f i rs t  we have the standard of  the
or ig inal  to  the author ,  and second we have the standard of  the or ig inal
works of  authorship .

Or ig inal  to  the author  is  s imple to  expla in :  the work must  have been
independently  created,  i .e .  i t  must  not  be a  mere copy of  an ex ist ing work .
th is  is  because copyr ight  only  protects  the port ions of  a  work that  are
or ig inal .  

Now back to the mi l l ion dol lar  quest ion :  what  does i t  mean to have an
or ig inal  work .  Wel l ,  the standard appl ied to works of  authorship asks that
works have a  "modicum of  creat iv i ty "  in  order  to  receive copyr ight
protect ion .

what  does modicum of  creat iv i ty  mean? F i rst ly ,  modicum of  creat iv i ty  does
not  mean unique or  never  seen before .  Unl ike patent  laws,  or ig inal i ty  in
the copyr ight  f ie ld does not  require that  a  work be "novel "  or  new.  We can
see th is  standard appl ied in  our  everyday l i fe .  Mult ip le  people can paint  a
st i l l  l i fe  of  the same bowl of  f ru i t ,  but  each indiv idual  work wi l l  receive i ts
copyr ight  protect ion despi te  the fact  that  there are mult ip le  vers ions of
the same v iew.  
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ORIGINALITY

In  actual i ty ,  the requis i te  level  of  creat iv i ty  is  extremely low;  even a  s l ight
amount  wi l l  suff ice .  An author ’s  express ion does not  need to be shown or
presented in  a  new or  innovat ive or  SURPRISING way,  but  i t  a lso cannot  be
something rout ine or  mechanical  or  t radi t ional  to  the point  that  the work
does not  require creat iv i ty  whatsoever .  

Whi le  the threshold for  creat iv i ty  may be extremely low,  there is  are works
that  may not  sat is fy  the creat iv i ty  element .  One except ional  study of  th is
can be found in  compi lat ions of  facts .  

Or ig inal i ty  in  compi lat ions of  fact :  

Al though facts  and ideas cannot  be copyr ighted,  the compi lat ion of  such
works can receive protect ion,  provided that  i t  reaches the modicum of
CREATIVITY threshold .  

Prev iously ,  or ig inal i ty  was establ ished by the "sweat  of  the brow"  concept .
F i rst ,  Th is  test ,  accepts  industry  and effort  as  suff ic ient  to  establ ish
or ig inal i ty  even when such effort  lacks imaginat ion or  judgment .
Essent ia l ly ,  i f  you put  in  a  lot  of  ef fort  and work into the work ,  th is  theory
would al low i t  to  be deemed as "or ig inal . "  The current  standard however
dismisses th is  concept .  Instead,  more recent  court  cases have ins isted that
the compi lat ion must  d isplay or ig inal i ty  in  the "select ion,  creat iv i ty  and
judgment in  choosing" '  the compi led mater ia ls .  Th is  standard st i l l  s tands
today.  
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ORIGINALITY

 Addit ional  Resources :

HR Rep No 1476,  94th Cong,  2d Sess 51  (1976)
S Rep No 473,  94th Cong,  1st  Sess 50 (1975) .
ht tps ://scholarship . law.duke.edu/cgi/viewcontent .cgi?
art ic le=4136&context= lcp
https ://www.copyr ight .gov/comp3/chap300/ch300-copyr ightable-
authorship .pdf

Relevant  Cases :

See Feist  Publ icat ions ,  Inc .  v .  Rural  Telephone Serv ice Co. ,  Inc . ,  499 U.S .
340,  347 (1991) .
Sheldon v .  Metro-Goldwyn Pictures Corp . ,  309 U.S .  390 (1940) .
Baker  v .  Selden,  101  U.S .  99 (1879) .
Uni ted States v .  Steffens ,  100 US 82 (1879) .
Uni ted States v .  Wit teman,  100 US 82 (1879) .
Uni ted States v .  Johnson,  100 US 82 (1879) .
Harper  & Row,  Publ ishers ,  Inc .  v  Nat ion Enterpr ises ,  471  US 539,  556
(1985) .
Konor  Enterpr ises ,  Inc .  v  Eagle Publ icat ions ,  Inc . ,  878 F2d 138,  140 (4th
Cir  1989) .
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https://www.law.cornell.edu/copyright/cases/499_US_340.htm
https://www.law.cornell.edu/copyright/cases/499_US_340.htm
http://law.justia.com/cases/federal/appellate-courts/F2/81/49/1475281/


EXCLUSIVE RIGHTS

Copyr ight  grants  a  number of  exclus ive r ights  to  copyr ight  owners .  See 17
U.S .C .  §  106.
A defendant  would be sa id to  infr inge by v iolat ing any of  these exclus ive
r ights  without  a  defense.

Reproduct ion r ight  — the r ight  to  make copies of  a  protected work
Der ivat ive works— based on the work to  a l ter ,  remix ,  or  bui ld  upon the
work)
Distr ibut ion r ight  — the r ight  to  sel l  or  otherwise d ist r ibute copies to
the publ ic
r ight  to  create adaptat ions (cal led der ivat ive works)  — the r ight  to
prepare new works based on the protected work
Performance and display r ights  — the r ights  to  perform a protected
work (such as a  stage play)  or  to  d isplay a  work in  publ ic .  Th is  bundle of
r ights  a l lows a  copyr ight  owner  to  be f lex ible when decid ing how to
real ize a  commercial  ga in  f rom the underly ing work ;  the owner  may sel l
or  l icense any of  the r ights .  
In  the case of  sound recordings,  to  perform the work publ ic ly  by means
of  a  d ig i ta l  audio t ransmiss ion .

Can a  copyr ight  owner  t ransfer  some or  a l l  of  h is  speci f ic  r ights?
When a copyr ight  owner  wishes to  commercial ly  explo i t  the work covered
by the copyr ight ,  the owner  typical ly  t ransfers  one or  more of  these r ights
to the person or  ent i ty  who wi l l  be responsible for  gett ing the work to
markets ,  such as a  book or  software publ isher .  I t  i s  a lso common for  the
copyr ight  owner  to  place some l imitat ions on the exclus ive r ights  being
transferred.  
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https://www.law.cornell.edu/uscode/text/17/106
https://www.law.cornell.edu/uscode/text/17/106


EXCLUSIVE RIGHTS (CONTINUED)

For  example,  the owner  may l imit  the t ransfer  to  a  speci f ic  per iod of  t ime,
al low the r ight  to  be exerc ised only  in  a  speci f ic  part  of  the country  or
world ,  or  require that  the r ight  is  exerc ised only  through certa in  media ,
such as hardcover  books,  audiotapes,  magazines or  computers .

I f  a  copyr ight  owner  t ransfers  a l l  of  the r ights  uncondit ional ly  (and reta ins
nothing) ,  i t  i s  general ly  termed an “ass ignment . ”  When only  some of  the
r ights  associated with the copyr ight  are t ransferred,  i t  i s  known as a
“ l icense. ”  An exclus ive l icense ex ists  when the t ransferred r ights  can be
exerc ised only  by the owner  of  the l icense ( the l icensee) ,  and no one else
— including the person who granted the l icense ( the l icensor ) .  I f  the
l icense al lows others  ( including the l icensor )  to  exerc ise the same r ights
being t ransferred in  the l icense,  the l icense is  sa id to  be non-exclus ive .

The U.S .  Copyr ight  Off ice al lows buyers  of  exclus ive and non-exclus ive
copyr ight  r ights  to  record the t ransfers  in  the U.S .  Copyr ight  Off ice .  This
helps to  protect  the buyers  in  case the or ig inal  copyr ight  owner  later  t r ies
to t ransfer  the same r ights  to  another  party .

Transfers  of  copyr ight  ownership are unique in  one respect .  Authors  or
thei r  hei rs  have the r ight  to  terminate any t ransfer  of  copyr ight  ownership
35 to 40 years  af ter  i t  i s  made.
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EXCLUSIVE RIGHTS (CONTINUED)

Addit ional  Resources :

Copyr ight  Al l iance,  “Copyr ight  Exclus ive Rights”  
Good Attorneys at  Law,  “S ix  R ights  of  Copyr ight”

Relevant  Cases :

Three Boys Music  Corporat ion v .  Michael  Bolton 212 F .3d 477 (9th Ci r .
2000)
Ronald H.  Sel le  v .  Barry  Gibb 741  F .2d 896 (7th Ci r .  1984)
Saul  Ste inberg v .  Columbia P ictures Industr ies ,  Inc .  663 F .  Supp.  706
(S .D .N.Y .  1987)
Jacobus Rentmeester  v .  Nike,  Inc .  883 F .3d 1111  (9th Ci r .  2018)
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https://copyrightalliance.org/education/copyright-law-explained/copyright-owners-rights/copyright-exclusive-rights/
https://goodattorneysatlaw.com/the-six-rights-of-copyright-part-i-the-right-to-reproduce/


MORAL RIGHTS

In  the U.S . ,  one of  the main purposes of  copyr ight  law is  to  protect  a  copyr ight
owner ’s  economic r ights .  This  is  one of  the inspi rat ions behind the l imited
monopoly af forded to r ights  holders  under  copyr ight  law.  These economic r ights ,
such as the abi l i ty  to  make and dist r ibute copies ,  don’ t  protect  against  in jur ies  to
an art is t ’s  reputat ion or  honor .  They are intended to a l low copyr ight  owners to
prof i t  f rom copyr ighted works .  This  system of  incent ives is  meant  to  encourage
creat iv i ty ,  and to help indiv iduals  support  themselves as  they pursue thei r
creat iv i ty ,  whether  that  be in  pa int ing,  archi tecture ,  or  l i terature .

Moral  r ights  are intended to protect  a  creator ’s  “honor  or  reputat ion” .  In  addi t ion,
moral  r ights  cannot  be t ransferred to another  indiv idual  or  to  a  corporate ent i ty .
They remain with  the creator  of  a  work ,  even i f  the rest  of  that  creator ’s
copyr ight  is  t ransferred.

https ://l ibrary .osu .edu/si te/copyr ight/2017/07/21/moral-r ights- in-the-uni ted-
states/#:~ : text=Moral%20r ights%20are%20not%20often,protect ion%20under%20U.
S .%20copyr ight%20law.

https ://www.copyr ight laws.com/moral-r ights- in-u-s-copyr ight- law/
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FAIR USE

Fair  Use is  the phrase that  so many of  us  know and love when i t  comes to
just i fy ing our  work against  inf r ingement .  However ,  what  most  people outs ide of
the legal  f ie ld don’ t  real ize is  that  i f  fa i r  use is  part  of  the d iscuss ion,
infr ingement on another  work has ALREADY happened.  Fa i r  use is  an af f i rmat ive
defense—think of  i t  as  a  “yes ,  but”  k ind of  phrase .  “Yes,  I  inf r inged on an ex ist ing
copyr ight ,  BUT I  th ink that  my work is  d i f ferent  enough,  or  impactful  enough,  that
I  should get  away with i t . ”  Fa i r  use is  decided on a  case-by-case bas is ,  so
al though i t  may be rel ied upon by a  lot  of  creat ives ,  there ’s  real ly  no way to
guess with  100% accuracy i f  a  creat ion wi l l  fa l l  under  i ts  umbrel la .  

There are four  factors  that  are considered when determin ing whether  a  work fa l ls
under  the fa i r  use doctr ine,  the courts  look at  the fol lowing factors  f rom sect ion
107 of  the Copyr ight  Act :
 

The purpose and character  of  the use,  including whether  such use is  of  a
commercial  nature or  is  for  nonprof i t  educat ional  purposes ;
The nature of  the copyr ighted work ;
The amount  and substant ia l i ty  of  the port ion used in  relat ion to  the
copyr ighted work as  a  whole ;  and
The effect  of  the use upon the potent ia l  market  for  or  value of  the
copyr ighted work .

 
Each of  these four  factors  looks at  d i f ferent  parts  of  the work ,  i t ’ s  use,  and i t ’s
overal l  impact .  Because th is  test  is  a  balancing one,  i t  looks at  a l l  four  factors  in
the total i ty  of  the c i rcumstances presented.  Therefore,  there is  not  one factor
that  is  determinat ive of  fa i r  use,  a l though some are weighted more heavi ly  than
the others .  
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FAIR USE (CONTINUED)

Purpose and Character  of  Use:  

Looking at  the f i rst  factor ,  the court  looks at  the “purpose and character  of  the
use,  including whether  such use is  of  a  commercial  or  is  for  nonprof i t
educat ional  purposes . ”  The purpose of  the use refers  to  what  the work is  for  such
as :  “cr i t ic ism,  comment ,  news report ing,  teaching ( including mult ip le  copies for
classroom use) ,  scholarship ,  or  research, "  However ,  i t  i s  not  enough that  a  work
meets a  speci f ic  category of  purpose,  there are plenty of  non-prof i t  or
educat ional  uses of  a  work that  may not  fa l l  under  fa i r  use .  Therefore,  the
character  of  the use is  a lso considered in  th is  factor .  Here,  we can look at
whether  the work is  used for  parody or  sat i re ,  i f  the work is  being used for  a
commercial  nature ,  and the degree to which the work is  t ransformat ive .  

Now,  what  exact ly  does i t  mean for  a  work to  be t ransformat ive? You al ready
need to have an or ig inal  work of  authorship for  your  work to  receive a  copyr ight ,
doesn’ t  that  mean that  by being or ig inal  i t ’ s  a l ready t ransformat ive? Wel l ,  not
necessar i ly .  In  order  for  a  work to  be t ransformat ive i t  must  add something new,
with a  further  purpose or  d i f ferent  character ,  and do not  subst i tute for  the
or ig inal  use of  the work .  Think of  i t  th is  way,  does your  new work change the
message or  meaning of  the one you’ re  infr inging upon? I f  yes ,  then i t  is  l ikely  a
transformat ive work .  

Nature of  the Copyr ighted Work :

The second factor  of  the Fai r  Use Doctr ine does not  look at  the infr inging work ,
but  takes a  look instead at  the or ig inal  work that  was infr inged on.  This  factor
analyzes the level  to  which the work that  was infr inged upon ful f i l ls  a  copyr ight ’s
purpose of  encouraging creat ive express ion as  a  whole .  Or ,  in  s impler  terms,  i t
determines how creat ive the work real ly  is .  In  terms of  protect ion of  copyr ighted
mater ia l ,  there is  a  h ierarchy of  express ion .  Works 
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FAIR USE (CONTINUED)

Nature of  the Copyr ighted Work (Cont inued) :

that  are or ig inal  receive the h ighest  protect ion,  der ivat ive works--or  works based
on other  source mater ia l  ( th ink about  the movie vers ion of  your  favor i te  book)—
receive a  medium level  of  protect ion,  and compi lat ions of  facts  receive the least
amount  of  protect ion .  

This  factor  a lso considers  whether  the work that  was infr inged upon was
previously  publ ished or  not .  

The Amount  and Substant ia l i ty  of  the Port ion Used in  Relat ion to  the Copyr ighted
Work as  a  Whole :

The th i rd factor  looks to  the amount  of  the or ig inal  work that  is  used in  the
infr inging work .  This  is  not  only  a  quant i tat ive analys is ,  but  a  qual i tat ive one as
wel l .  Whi le  the quant i tat ive port ion may s imply look to how much of  the or ig inal
work was t ransplanted into the new work ,  the qual i tat ive port ion looks to  how
much of  the "heart  and soul "  of  the or ig inal  work was taken and used.  I t  i s
ent i rely  poss ible that  a  work may only  have a  smal l  amount  copied and taken
into the new piece,  however ,  i f  that  smal l  port ion is  the "heart "  of  the work ,  that
smal l  p iece may prevent  the new work f rom receiv ing protect ion under  the Fai r
Use Doctr ine .  

The Effect  of  the Use Upon the Potent ia l  Market  for  or  Value of  the Copyr ighted
Work .

The f inal  factor  rev iews the effect  the infr inging work has on the ex ist ing or
future market  of  the or ig inal  work .  Quest ions that  can be asked dur ing th is
analys is  may include:  whether  the or ig inal  work was planning on expanding into
that  market  ( th ink a  work of  ar t  that  is  now made into merchandise) ;  whether  the
infr inging use is  d isplac ing the or ig inal  ( tak ing away sales ,  etc) .
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FAIR USE (CONTINUED)

Once each of  the factors  has been analyzed,  the courts  take a  look at  the total i ty
and make a decis ion on whether  or  not  the Fai r  Use Doctr ine should apply .  As
stated previously ,  th is  is  not  a  sure th ing by any means,  and the case by case
analys is  of  the works at  issue could just  as  eas i ly  work for ,  or  against  you.  

Addit ional  Resources :

https ://www.copyr ight .gov/fa i r-use/more-
info .html#:~ : text=Fai r%20use%20is%20a%20legal ,protected%20works%20in%20c
erta in%20circumstances .&text=Nature%20of%20the%20copyr ighted%20work,pu
rpose%20of%20encouraging%20creat ive%20express ion .
17  U.S .C .  §107

Relevant  Cases :

Rogers  v .  Koons,  960 F .2d 301 (1992)
Harper  & Row v .  Nat ion Enterpr ises ,  471  U.S .  539 (1985)  
Campbel l  v .  Acuff-Rose Music ,  Inc . ,  510 U.S .  569 (1994)
Sony Corp .  of  Amer ica v .  Universal  C i ty  Studios ,  Inc . ,  464 U.S .  417 (1984)
Car iou v .  Pr ince,  714 F .3d 694,  784 F .  Supp.  2d 337 (S .D .N.Y .  2011 )
Ble iste in  v .  Donaldson L i thographing Company,  188 U.S .  239 (1903)
Fai rey v .  Associated Press ,  No.  09-01123 (S .D .N.Y .  2010)
Mattel  Inc .  v .  Walk ing Mt .  Prods . ,  353 F .3d 792 (9th Ci r .  2003)
Supreme v .  McSweeney,  Nos .  13  Civ .  1588 (S .D .N.Y .  f i led Mar .  8 ,  2013)

26

 COPYRIGHT,  FAIR USE AND INFRINGEMENT

https://www.copyright.gov/fair-use/more-info.html#:~:text=Fair%20use%20is%20a%20legal,protected%20works%20in%20certain%20circumstances.&text=Nature%20of%20the%20copyrighted%20work,purpose%20of%20encouraging%20creative%20expression
https://www.copyright.gov/fair-use/more-info.html#:~:text=Fair%20use%20is%20a%20legal,protected%20works%20in%20certain%20circumstances.&text=Nature%20of%20the%20copyrighted%20work,purpose%20of%20encouraging%20creative%20expression
https://www.copyright.gov/fair-use/more-info.html#:~:text=Fair%20use%20is%20a%20legal,protected%20works%20in%20certain%20circumstances.&text=Nature%20of%20the%20copyrighted%20work,purpose%20of%20encouraging%20creative%20expression
https://www.copyright.gov/fair-use/more-info.html#:~:text=Fair%20use%20is%20a%20legal,protected%20works%20in%20certain%20circumstances.&text=Nature%20of%20the%20copyrighted%20work,purpose%20of%20encouraging%20creative%20expression
https://www.google.com/search?q=784+F.+Supp.+2d+337+(S.D.N.Y.+2011)&stick=H4sIAAAAAAAAAONgVuLUz9U3MDavTM5axKpsbmGi4KanEFxaUKCnYJSiYGxsrqARrOei56cXCRQwMDTUBAD9DbJeMwAAAA&sa=X&ved=2ahUKEwje74r194b2AhVMlIkEHdtEBu8QmxMoAXoECEQQAw


SOCIAL MEDIA CONSIDERATIONS

When you upload your  work on socia l  media ,  whether  i t  be an image,  a
photograph,  or  a  song,  you st i l l  reta in  ownership of  that  work .  However ,  a l l
socia l  media plat forms require users  to  s ign terms of  agreement pr ior  to
thei r  engagement on thei r  plat form.  These agreements are a lso known as
“cl ick  wrap agreements”  or  “c l ick  through agreements”  because
acceptance of  these contracts  is  done by a  c l ick-through funct ion .  These
agreements are the terms and condit ions that  st ipulate the relat ionship
between you,  the user  and the plat form.  In  a l l  c l ick  wrap agreements ,
there is  a  c lause in  which you,  the user ,  enter  into a  l icens ing agreement
that  a l lows the plat form to use your  work in  ways they see best  f i t .  

One of  the main ways socia l  media plat forms use the content  that  you,  the
user ,  posts  on thei r  s i te  is  for  advert isement  purposes .  For  example,  i f  you
post  a  short  v ideo on T ik  Tok and that  v ideo goes v i ra l ,  the plat form can
use your  v ideo in  a  commercial  wi thout  needing to consult  you,  let  a lone
compensate you for  i t .  Th is  is  because you have l icensed out  the work to
Tik  Tok once you cl icked “ I  agree”  in  the cl ick  wrap agreement .  Al though
you are st i l l  the owner  of  that  content ,  your  l icens ing agreement l imits  the
way in  which you have control  over  i t .  Th is  l icens ing agreement is  a lso
what  keeps you,  the user ,  f rom being able to  pursue legal  act ion over
copyr ight  inf r ingement .  (Nicholas Bunch,  The Courtroom,  Can Art is ts  Sue
Social  Media Companies? July  2021)
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SOCIAL MEDIA 
CONSIDERATIONS (CONTINUED)

What I f  Another  User  on Social  Media Uses My Work? 

What  i f  a  user  on a  socia l  media plat form repurposes your  work ,  does
copyr ight  inf r ingement take place in  that  instance? Well ,  depending on the
s i tuat ion,  the answer might  be,  yes .  In  some cases,  you might  even be able
to pursue legal  act ion and cla im monetary damages.  Whi le  you have
entered into a  l icens ing agreement with  the socia l  media plat form,  th is
does not  mean you have entered into an agreement with  a l l  the users  on
that  socia l  media plat form.  

Unfortunately ,  th is  a lso does not  mean you can go after  the socia l  media
platform because th is  inf r ingement has taken place.  Whi le  the rapid rate of
informat ion exchange on socia l  media can help perpetuate copyr ight
infr ingement and even al low others  to  infr inge on your  copyr ights ,  socia l
media plat forms cannot  be held responsible for  th is .  Th is  protect ion that
social  media plat forms enjoy stems largely  f rom the Dig i ta l  Mi l lennium
Copyr ight  Act .  Th is  law essent ia l ly  protects  socia l  media plat forms
including Instagram,  Facebook,  and al l  others  f rom l iabi l i ty  i f  thei r  users
v iolate another  user ’s  copyr ights .  Whi le  socia l  media plat forms largely
perpetuate the f low of  informat ion that  natural ly  encourages v iolat ions of
copyr ights ,  the law was enacted to protect  th is  f ree f low of  informat ion .
(Nicholas Bunch,  The Courtroom,  Can Art is ts  Sue Social  Media Companies?
July  2021)
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SOCIAL MEDIA 
CONSIDERATIONS (CONTINUED)

Addit ional  Resources :

Colorado State Univers i ty ,  Copyr ight  101 :  Guidel ines for  post ing
potent ia l ly  copyr ighted mater ia l  on your  socia l  media accounts
Nicholas Bunch,  The Courtroom,  Can Art is ts  Sue Social  Media
Companies? (July  2021)  
L izz ie  Plaugic ,  The Verge,  “The story of  R ichard Pr ince and h is  $100,000
Instagram art?”  (May 2015)  
Burnway,  “What  You Should Know Before Post ing Your  Art  on Social
Media”  (August  2017)  
Rom Kul ik ,  “S ize Matters?  When Copyr ights ,  Social  Media ,  And Art
Col l ide”  (August  2020)  
Steve Schlackman,  “Los ing Copyr ights  through Social  Media”  (January
2016)

Relevant  Cases :

S incla i r  v .  Z i f f  Davis ,  LLC,  No.  1 : 18-cv-00790 (S .D .N.Y .  Apr .  13 ,  2020) .
McGucken v .  Newsweek,  LLC,  No.  1 : 19-cv-09617 (S .D .N.Y .  June 1 ,  2020)
Ashley Cul l ins ,  “Volvo Can’ t  Evade Photographer ’s  Sui t  Over  Instagram
Post”  (September 2020)  
Graphic  Art is ts  Gui ld ,  “Three Gains for  V isual  Art is ts”  
Hannah Jane Park inson,  “ Instagram,  an art is t  and the $100,000 sel f ies  –
appropr iat ion in  the d ig i ta l  age”  (July  2015)
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https://socialmedia.colostate.edu/copyright/
https://socialmedia.colostate.edu/copyright/
https://thecourtroom.org/can-artists-sue-social-media-companies/
https://thecourtroom.org/can-artists-sue-social-media-companies/
https://www.theverge.com/2015/5/30/8691257/richard-prince-instagram-photos-copyright-law-fair-use
https://www.theverge.com/2015/5/30/8691257/richard-prince-instagram-photos-copyright-law-fair-use
https://burnaway.org/magazine/posting-art-social-media/
https://burnaway.org/magazine/posting-art-social-media/
https://abovethelaw.com/2020/08/size-matters-when-copyrights-social-media-and-art-collide/
https://abovethelaw.com/2020/08/size-matters-when-copyrights-social-media-and-art-collide/
https://artrepreneur.com/journal/artbusiness/copyright-olapic-and-social-media/
https://www.hollywoodreporter.com/business/business-news/volvo-cant-evade-photographers-suit-over-instagram-post-4055373/
https://www.hollywoodreporter.com/business/business-news/volvo-cant-evade-photographers-suit-over-instagram-post-4055373/
https://graphicartistsguild.org/three-gains-for-visual-artists-regarding-instagram/
https://www.theguardian.com/technology/2015/jul/18/instagram-artist-richard-prince-selfies
https://www.theguardian.com/technology/2015/jul/18/instagram-artist-richard-prince-selfies
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Read more here: Atreya Mathur, Copyright Protection in Short-Lived Artworks: A Study on “Fixation” in
Contemporary Floral Exhibitions, Center for Art Law (2022).
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